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Who Divorces Whom? Understanding the Power Dynamics of Divorce in Jewish Law

1) Deuteronomy 24:1 -2

(1) When a man takes a wife and possesses her, and if she does not
find favor in his eyes, because he finds in her some nakedness; he
writes her a bill of divorce, and places it in her hand and he sends her
out of his house. (2) She leaves his house and goes to another man.
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I. Marriage —

2) Mishna Tractate Kiddushin 1:1

A woman is acquired in three ways and she acquires herself in two ways.
She is acquired through money, documents, or sexual intercourse. With
money: Beit Shamai says with a dinar, or the equivalent value of a dinar;
Beit Hillel says with a pruta or the equivalent value of a pruta. How
much is a pruta? It is one eighth of an Italian issar. She acquires herself
with a gef or the death of her husband. A levirate woman is acquired
through sexual intercourse and acquires herself through Aalitza or the

death of her levirate husband.
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3) Maimonides, Laws of Marriage, 12:1 -3

1] When a man marries a woman, whether she is a virgin, or
a non-virgin, a minor, or an adult, a Jewess from birth, a
convert, or a freed slave he is obligated to her in ten things,
and he merits from her four things.

2] Of the ten, three are of biblical origin and seven of
rabbinic origin. The three Torah obligations are the
obligations to feed, clothe, and have intimate relations with
his wife.

The seven rabbinic obligations are all conditions of the Beit
Din, and they are: to pay the basic Ketubah payment in case
of death or divorce, to pay her medical bills if she is sick, to
redeem her if she is taken captive, to bury her if she dies, to
support her from his estate and allow her to live in his house
if he predeceases her, to support their daughters from his
estate until they marry, and to give their sons their portion of
her Ketubah money from his inheritance (Ketubat Banin
Dichrin).

3] The man is entitled to four items from his wife, and they
are all of a Rabbinic nature: whatever she earns (Maaseih
Yadaim), whatever she finds (Metziah), the income
generated during her lifetime by the property that she brings
into the marriage, and priority to inherit her if she
predeceases him.

3 - K NIS9T 2% PID MWK Nob ,a"any
72,792 12 79N A, AR OTR XYW [X

W NAT DRI SR N2 DAR ,TI0P P2 AT
V2RI 79,0727 TWYA T2 R --Nmwni
.0™M37

TIRW" L1 19K ;NN T 10w Ty [2
ST PR, TIRY" L(LRD Maw) "annyY 7o
52 7770 OV R12Y "Ny avawnd,"niod"
haha!

TN .07 T 0’2 OXIN 19191,0°7910 2T vawm
,72IND PRIN PRIPIT O IRW ;72N WY 200
,N2W1 R MTOYY ,AN70 aX AnDTP--17 1R

22 DAY 1902371 NI NI ,MNNWI 712199
MINTIIAA 72 NP9 ,IMIAOR TAT 92 IR NR
17 0T 712 NADY 0RO TV NN MR
QMR QYW AW aphn By AN an2Ina P
DONR WORN

-177 17K ;07910 51277 0913 ,172 AW V2R [3
T 9w INRCEA DAY 0w T IwYn nne-
STIWT M2 N7 ORY L7702 79021 90 M0 Do

JWI2 27X 937 aTIP XM

Pardes Institute of Jewish Studies
P.O.Box 8575
Jerusalem 91084, Israel

k3 PARDES

American Pardes Foundation
5West 37th Street * Suite 802
New York, NY 10018

972.2.673.5210 « info@pardes.org.il

www.pardes.

Institute of Jewish Studies
, "y I IPN7 OTIO 1PN

org.il

212.447.4333 ¢ info@pardesusa.org




Understanding the power dynamics of Divorce in Jewish Law
Pardes Institute of Jewish Studies

www.pardes.org.il

Yaffa Epstein

yaffa@pardes.org.il

11. Divorce —
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4) Mishna Tractate Gittin 9:10

Beit Shammai says “A man should not divorce his wife unless he found
something naked in her — as it says (Deut. 24:1) ‘because he finds in her

29

some nakedness’.
Beit Hillel says: “Even if she burned his soup — as it says (Deut. 24:1)

29

‘because he finds in her some nakedness’.

5 IR B 2D TP NOoR IR
NWR DR Q7R WIR° K7 D°IMIR ORAW N2
TMRIW W 2T 72 R¥A 1D OX KOX
n°21 127 MY 72 R¥n 00 (70 0°017)
12°W2aN TR 120K IR 99

727 MY 72 XXM 9D (72 2°727) MR
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6) Shulchan Aruch Even Haezer Siman 119 Sect. 6

He can divorce her without her da’at (consent). Gloss: Even if he
does not have the money with which to pay her Ketubah (marriage
settlement) and her Neduniah (dowry), she can not prevent him
divorcing her, rather she is divorced and she sues him for the money
he owes her. However, Rabeinu Gershom made a law that one does
not divorce his wife without her consent, unless she transgressed
religious laws. Even if he wants to give her a Ketubah one may not
divorce his wife in our times without her consent. If he does divorce
her against her will, in our times and she remarries, he is not called
a sinner. In the event where he divorces her with her consent, and
then the get becomes invalid (because of some sort of problem — y.e.)
he can divorce her against her will (the second time — y.e.). There
are those who say that in a place where he is prevented from doing a
mitzvah being married to her, he can divorce her against her will, or
you permit him to marry two wives...
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II1. Forcing the Divorce
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7) Babylonian Talmud Tractate Ketubot 76a

Mishna: These are the people we force to divorce their wives:
Someone who has leprosy, or one who has polipus (a Greek
word for a nose disorder — y.e.), one who collects dog
excrement, and one who mines copper, and the tanner - whether
they had these before they wed or they arose after they wed.
Regarding all of these Rebbe Meir said, even though he
stipulated with her, she can say, "I thought I could accept it, but
now I see I can't." But the Rabbis say, she must accept against
her will, except one who has leprosy, because then she weakens
him. It once happened in Sidon that a certain tanner died, and he
had a brother who was a tanner - the Rabbis said she can say, "I
could accept your brother, but you I can not accept."
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8) Mishna Masechet Gittin 8:9

A get that was written in Hebrew, but the witnesses signed in Greek, or

was written in Greek, but its witnesses signed in Hebrew, or one

witness in each language; or on the document was written: Scribe, and
one valid witness, or so-and-so valid witness, or the son of so-and-so a
valid witness, or so-and-so the son of so-and-so, and they did not write
a valid witness after, also the righteous people of Jerusalem used to
write his last name, and her last name; In all of these cases it is a valid
get. A get that was forced by a Jewish court is valid, and by a
Gentile court is invalid. If the Gentile court beats him and says do

what the Jewish courts tell you, it is valid.
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9) Rambam, Laws of Divorce 2:20

When the law states that a man should divorce his
wife, and yet he refuses, a Jewish court- at all times
and in all places - beats him until he says "Rotze
Ani" (I want to) and he writes the get and it is
valid...

Therefore in a case where he refuses to divorce her;
due to the fact that he does want to be part of the
Jewish People — he in fact does want to keep all of
the Mitzvot of the Torah, and he is only prevented
by his evil inclination, so when we beat him until his
evil inclination wanes and he says he is willing to
divorce her, and as a result it is considered to have
been given willingly ...
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10) Shulchan Aruch, Even Haezer 154:2

In a case where the court has ruled that he must divorce her,
we force him by beating him. There are those who say that in a
case where the Gemara said “he sends her out”, and not “we
force him” we do not beat him, rather we say “the Rabbis have
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1V. Israeli Law

11) The Palestine Order in Council 10 August 1922

46 .The jurisdiction of the Civil Courts shall be exercised in conformity with the Ottoman Law in force in Palestine
on November 1st, 1914, and such later Ottoman Laws as have been or may be declared to be in force by Public
Notice, and such Orders in Council, Ordinances and regulations as are in force in Palestine at the date of the
commencement of this Order, or may hereafter be applied or enacted; and subject thereto and so far as the same
shall not extend or apply, shall be exercised in conformity with the substance of the common law, and the doctrines
of equity in force in England, and with the powers vested in and according to the procedure and practice observed
by or before Courts of Justice and Justices of the Peace in England, according to their respective jurisdictions and
authorities at that date, save in so far as the said powers, procedure and practice may have been or may hereafter be
modified, amended or replaced by any other provisions. Provided always that the said common law and doctrines of
equity shall be in force in Palestine so far only as the circumstances of Palestine and its inhabitants and the limits of
His Majesty's jurisdiction permit and subject to such qualification as local circumstances render necessary.

12) Law And Administration Ordinance 5708-1948

11 .The law which existed in Palestine on the 5th Iyar, 5708 (14th May, 1948) shall remain in force,
insofar as there is nothing therein repugnant to this Ordinance or to the other laws which may be enacted
by or on behalf of the Provisional Council of State, and subject to such modifications as may result from
the establishment of the State and its authorities.

13) Foundations Of Law, 5740—1980

1. Where the court, faced with a legal question requiring decision, finds no answer to it in statute law or
case-law or by analogy, it shall decide it in the light of the principles of freedom, justice, equity and peace
of Israel's heritage .

2) (a) Article 46 of the Palestine Order in Council, 1922-1947, is hereby repealed .
(b) The provision of subsection (a) shall not derogate from the law which was accepted in Israel before the
coming into force of this Law.

14) Rabbinical Jurisdiction (Marriage and Divorce) Law 1953

1. Matters of Marriage and Divorce between Jews in Israel, whether citizens or residents will be in the
sole jurisdiction of the Rabbinic Courts .

2. Marriage and Divorce in Israel will be performed according to the Law of the Torah.
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15) Jane Doe v. John Doe Jerusalem Family Court Case 00/3950

Summary of the case :

This concerns a motion for summary dismissal of the claim brought against the Defendants on account of injury that
the Plaintiff suffered, she alleges, on account of the recalcitrance of Defendant 1 to give her a Get [a Jewish
document of divorce] in accordance with the laws of Moses and Israel, even though he was required to do so in a
Rabbinical Court, and on account of the assistance and encouragement of Defendant 2 (the father of Defendant 1) in
support of this recalcitrance .

Justice Greenberger:

10 .In our case, I am convinced that the right of a woman to determine for herself when she wishes to sever marital
ties and when she wishes to remarry, her wish "to write the story of her life as she wishes and in accordance with
her choice," is a basic right that will certainly find its place by virtue of the aforesaid framework. The aspiration of a
woman who wants a divorce to fashion her personal condition as a free person determining her own fate merits
every defense as an inseparable part of her dignity as a person .

11 .The following are the remarks of the late Prof. A. Rosen-Zvi, which he delivered before the Committee on
Constitution, Statute and Law (Protocol No. 240, 8.11.94, p. 10) in the context of a deliberation that took place in
connection with the proposal of the Rabbinical Courts (Enforcement of Divorce Judgments) Law 5754-1994:

In my opinion, the basic concept of human dignity and the sanctity of the life of a human being as a free person
absolutely cannot be reconciled with recalcitrance to give a Get or with Aginut [the condition of being unable to
remarry because of such refusal], a priori, and does not tolerate a situation of dependency in which one party limits
the other and creates impossible consequences for her. The situation of Aginut, in which the Get-recalcitrant leaves
a woman, infringes her basic dignity. This is not only a Halakhic feature to which Rabbi Ovadiah Yosef gave
consummate expression; there is a striking expression in the view of the MaHaRSHa at the end of Tractate
Yebamot, who writes: "Where there is the creation of Aginut, there is no peace, and the entire Torah was given only
in order to make peace." In other words, a situation of Aginut undoes in this respect the basic purpose for which the
Torah was given. These are words expressing the universal concept of peace, freedom and human dignity .

12 .A still sharper expression of the severe infringement that occurs in the life a woman whose husband refuses to
give her a Get can be found in the expression on the subject by one of the greatest decisors of the twentieth century,
Rabbi Y. E. Henkin. In his book Edut le-Yisrael Rabbi Henkin says as follows:

.. .and whoever withholds a Get because he is illegally demanding payment is a thief, and worse, for he [falls into]
a sub-category of shedding blood. P. 144 (quoted as well in Writings of the Gaon Rabbi Y. E. Henkin, vol. 1, p.
115b.

We are thus dealing with so severe an infringement in the eyes of Halacha that it is viewed not only as a spiritual,
emotional and psychological infringement, but as the actual shedding of blood; and these words are well said .

13 .1t follows that the aspirations of Israeli society for human dignity and freedom, which are embodied in the Basic
Law: Human Dignity and Freedom, and in the Torah of Israel itself - the Torah that determines the fundamental
values of family life not only in Jewish religion but in Israeli law, as well - require the conclusion that creation of a
state of Aginut negates a woman's dignity and freedom.

14 .The infringement of the autonomy of a woman that results from her being placed by her husband in a state of
Aginut is, in my opinion, compensable injury in accordance with the Tort Ordinance.
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