Prison Reform from a Jewish Perspective:

Revenge, Retribution, Rehabilitation?

Part I: Criminal Phase

Maimonides Laws of Sanhedrin (high court) Chapter 11

Law 1

What is the difference between dine mamanot (DM) and dine nefashot (DN)?
DM is judged by three judges and DN by 23 judges. In a DM case, the trial
opens either with a statement about merit (of the accused) or a statement of
guilt; but DN cases only open on the merits, and not with statements of guilt. In
a DM case, we follow the majority, even a majority of 1, for a guilty verdict and
for an innocent verdict; but in DN, we follow a majority of 1 for an innocent
verdict and a majority of two for a guilty verdict. We appeal DM decisions —
whether the accused was found innocent or guilty; but we only appeal a DN
decision in order to find the accused innocent, but not to find the accused guilty.
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Mishna Sanhedrin Chapter 4

Mishna 5

How do we impress upon the witnesses [the severity of what they are doing]?
With witnesses in a DN case, the judges would enter and impress upon them:
Perhaps you were planning to testify something based conjecture or something
you heard (as hearsay) from another witness, even from a trustworthy person.
Or perhaps you do not realize that we will examine you with thorough
examination to verify your testimony. Be sure that you know that DN is not like
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DM. In the latter, a person (the accused/convicted) pays money and is atoned. In

DN, his blood and the blood of his (potential) offspring are at stake.

Babylonian Talmud Sanhedrin 8b

It says in a baraitha: And all other people who have committed crimes deserving
of capital punishment: They may not be punished unless there was an
appropriately sized court, witnesses, and a warning (prior to committing the act)
and until they are told that the consequence of the act is capital punishment... It
says in a baraitha: Rabbi Yosi b. Yehuda says: A haver does not need a warning
— for the entire purpose of warnings is to determine between unintentional and
intentional crime.
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Part I1: Consequence Phase

A. Public Awareness

Deuteronomy 17

2. If there will be found among you, within one of your cities which the Lord,
your God is giving you, a man or woman who does evil in the eyes of the Lord,
your God, to transgress God’s covenant 3. and who will go and worship other
gods and prostrate himself before them, or to the sun, the moon, or any of the
host of the heavens, which I have not commanded; 4. and it will be told to you,
and you will hear it, and investigate thoroughly, and behold, the matter
coincides; this abomination has been perpetrated in Israel. 5. Then you shall
bring out that man or that woman who has committed this evil thing, to your
cities, the man or the woman, and you shall pelt them with stones, and they shall
die. 6. By the mouth of two witnesses, or three witnesses, shall the one liable to
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death be put to death; he shall not be put to death by the mouth of one witness.
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7. The hand of the witnesses shall be first upon him to put him to death, and
afterwards the hand of all the people. and you shall abolish evil from among

you.

B. Temporary vs. Permanent?/ Dignified vs. Undignified

Responsa Minhat Yitzchak 2:82

In the Bircei Yoseph, the author recorded the debate of the Sha’ar Ephraim and
the Bet Hillel regarding prisons and whether or not they are exempt from the
commandment to put up a mezuzah. The Bet Hillel, on the one hand, argued that
the reason prisons are exempt from mezuzah is that they are not dignified
dwelling places. The Bircei Yoseph, on the other hand, disagreed with this
reason and nonetheless agreed that prisons are exempt from mezuzah — even in a
case where a person stays there for a few months and there is no danger or
humiliation involved. The reason is that these places (prisons) are made to be
temporary dwellings, and not permanent dwellings. ..
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C. Alternative Models to Prison?

a. Ir Miklat (City of Refuge)

Numbers 35

9. The Lord spoke to Moses saying 10. Speak to the children of Israel and say to
them, When you cross the Jordan to the land of Canaan, 11. you shall designate
cities for yourselves; they shall be cities of refuge for you, and a murderer who
killed a person unintentionally shall flee there. 12. These cities shall serve you
as a refuge from an avenger, so that the murderer shall not die until he stands in
judgment before the congregation. 13. The cities that you provide shall serve as
six cities of refuge for you. 14. You shall provide the three cities in trans Jordan
and the three cities in the land of Canaan; they shall be cities of refuge. 15.
These six cities shall be a refuge for the children of Israel and for the proselyte
and resident among them, so that anyone who unintentionally kills a person can
flee there.
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Babylonian Talmud Makkoth 10a

These cities of refuge — they are not made to be small manors nor large cities —
rather, they are medium-sized cities. We do not set up these cities in any place
other than one with a water source. If there is not a water source — we transport
water there. We do not set up these cities except in a place where there are
markets. We also do not set up these cities except where there is a sizeable
population. If the population dwindles — we add to it (by bringing people)...
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Babylonian Talmud Makkoth 13a

[He] returns to the position of power that he had, according to the words of
Rabbi Meir. Rabbi Yehudah says, he doesn’t return to the position of power that
he had.

oo ool
o oggo

oo ogg IRIRININEE

SV TINY 27 5RA 027 027,02 A AW Inm
12 700w AR NN 7 RY

Rashi Makkoth 13a

[He] returns to the position of power that he had: if he was the prince of a tribe
or the head of a tribal group, he returns to his greatness when he returns from
the city of refuge when the High Priest dies.
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b. Eved Ivri (Hebrew Slave)

Exodus 21

26. And if a man strikes the eye of his manservant or the eye of his maidservant
and destroys it, he shall set him free in return for his eye 27. and if he knocks
out the tooth of his manservant or the tooth of his maidservant, he shall set him
free in return for his tooth.
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Mehilta de-Rabbi Ishmael Mishpatim

“Six years he shall work” — From this I understand that he can be made to do
any kind of work. To negate this understanding, the verse comes and teaches
“he shall not be made to do the work of a slave.” From this we learn that he [the
slave] should not wash his [the master’s] feet and should not tie his shoes etc.

“Six years he shall work” — From this I understand that the slave can be made to
do any kind of work — whether it is humiliating work or work without
humiliation. To negate this understanding, the verse comes and teaches “like the
hired worker, like the dweller.” Just like a hired worker cannot be asked to do
any other work than the work associated with his trade, so too the Hebrew slave
cannot be asked to do work other than that associated with his trade.
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Deuteronomy 15

12. If your brother, a Hebrew man or a Hebrew woman, is sold to you, he shall
serve you for six years, and in the seventh year you shall send him forth free
from you. 13. And when you send him forth free from you, you shall not send
him forth empty-handed 14. You shall surely provide him from your flock, from
your threshing floor, and from your vat, you shall give him from what the Lord,
your God, has blessed 15. And you shall remember that you were a slave in the
land of Egypt, and the Lord, your God, redeemed you; therefore, [ am
commanding you this thing today.
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Part I1I: Re-entry Phase

A. Getting out of jail

Maimonides Laws of Gifts to the Poor Chapter 8

Law 10

Redeeming captives comes before sustaining the poor or clothing them, and
there is no greater obligation than redeeming the captives since the captive is
included in the category of the hungry, the thirsty, the naked, the one whose life
is endangered, and averting one’s eyes from redeeming captives is a violation of
[the following commandments]: “Do not harden your heart” (Deut. 15:7), “Do
not shut your hand” (Deut. 15:7), “Do not stand upon the blood of your fellow”
(Lev. 19:16), and “He shall not rule ruthlessly over him in your sight” (Lev.
25:53) and nullifies the [following positive] commandments: “You must open
your hand to him” (Deut. 15:8), and the commandment of “Let your brother live
by your side” (Lev. 25:36), “Love thy neighbor as thyself” (Lev. 19:18), “You
must rescue those taken off to death” (Prov. 24:11) and many similar principles,
and you don’t have a greater obligation than redeeming captives.
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B.  Repentance

Maimoniders Laws of Repentence Chapter 1

Law 3

Repentance atones for all sins, even someone who was wicked all his days and
repents at the end, we don’t remind him of any part of his wicked past, as it
says, “the wickedness of the wicked will not be a stumbling block for him on
the day that he repents from his wicked ways.”
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Maimonides Laws of Repentence Chapter 2

Law 4

These are some of the best practices of repentance: That the penitent constantly
cries out to God with tears and supplications. That he gives as much charity as
possible. That he distances himself from the object of sin. That he changes his
name — that is to say, “I am another person — I am not the same person who did
those things.” That he changes all of his actions for a better, straighter path. And
he exiles himself from his original location — for exile atones for sins since it
causes a person to lower himself and to be humble.
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Maimonides Laws of Repentence Chapter 2

Law 1

What is complete repentance? When a person is faced once again with the
original object of sin and he has the opportunity to sin again but instead he
distances himself from sin and doesn’t commit the act because he has repented
and not from fear or weakness...
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C. Minimizing barriers to re-entry

Babylonian Talmud Bava Kama 94b*

Our Rabbis taught: 'If robbers or usurers [repent and of their own free will] are
prepared to restore [the misappropriated articles], it is not right to accept [them]
from them, and he who does accept [them] from them does not obtain the
approval of the Sages." R. Johanan said: It was in the days of Rabbi that this
teaching was enunciated, as taught: 'It once happened with a certain man who
was desirous of making restitution that his wife said to him, Raca, if you are
going to make restitution, even the girdle [you are wearing] would not remain
yours, and he thus refrained altogether from making repentance. It was at that
time that it was declared that if robbers or usurers are prepared to make
restitution it is not right to accept [the misappropriated articles] from them, and
he who accepts from them does not obtain the approval of the Sages.'
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*Taken from Soncino Talmud
** Biblical translations adapted from Chabad.org
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