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          Right To Bear Arms



   Judaism & Gun Control 




        Shmuly Yanklowitz 
2nd Amendment (Right to Bear Arms) – Ratified December 15th, 1791


“A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.” 
“The United States currently leads the world in firearm-related deaths: Every day, 82 Americans die as a result of gun violence, including 8 children under the age of 18.”

Lo yisa goy el goy cherev

V'lo Yil'm'du od milchamah
Nation shall not lift sword up against nation


                     And we should no longer learn of war

 “WASHINGTON (June 27th, 2008)— The Supreme Court declared for the first time on Thursday that the Constitution protects an individual’s right to have a gun, not just the right of the states to maintain militias. Justice Antonin Scalia, writing for the majority in the landmark 5-to-4 decision, said the Constitution does not allow ‘the absolute prohibition of handguns held and used for self-defense in the home.’”

“Justice Scalia wrote, ‘The court’s opinion should not be taken to cast doubt on longstanding prohibitions on the possession of firearms by felons and the mentally ill, or laws forbidding the carrying of firearms in sensitive places such as schools and government buildings, or laws imposing conditions and qualifications on the commercial sale of arms.’” 

Five: : Justice Anntonin Scalia, Chief Justice John G. Roberts Jr., Clarence Thomas, Anthony M. Kennedy and Samuel A. Alito Jr.
Four in dissent: Justice John Paul Stevens, David H. Souter, Ruth Bader Ginsburg and Stephen G. Breyer.

“The high court’s ruling was the first since 1939 to deal with the scope of the Second Amendment, and the first to so directly address the meaning of the amendment’s ambiguous, comma-laden text: ‘A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.’” 
“CNN (July 1st) - ATLANTA, Georgia, (AP) -- The Supreme Court's landmark ruling on gun ownership last week focused on citizens' ability to defend themselves from intruders in their homes. But research shows that surprisingly often, gun owners use the weapons on themselves.Suicides accounted for 55 percent of the nation's nearly 31,000 firearm deaths in 2005, the most recent year for which statistics are available from the Centers for Disease Control and Prevention. There was nothing unique about that year -- gun-related suicides have outnumbered firearm homicides and accidents for 20 of the last 25 years. In 2005, homicides accounted for 40 percent of gun deaths. Accidents accounted for 3 percent. The remaining 2 percent included legal killings, such as when police do the shooting, and cases that involve undetermined intent. Public-health researchers have concluded that in homes where guns are present, the likelihood that someone in the home will die from suicide or homicide is much greater. Studies have also shown that homes in which a suicide occurred were three to five times more likely to have a gun present than households that did not experience a suicide, even after accounting for other risk factors.” 
I. Self Defense 

A. Rodef Case 
	Exodus 22: 1

If the thief is discovered while tunneling in (trespassing in someone’s home), and he is struck and dies, there is no blood-guilt on his (the home owner’s) account. 


	שמות פרק כב
 (א) אִם בַּמַּחְתֶּרֶת יִמָּצֵא הַגַּנָּב וְהֻכָּה וָמֵת אֵין לוֹ דָּמִים:


    Talmud Bavli Brachot 62b (58a): 
                                                                                                           הבא להרגך השכם להרגו
   “If someone comes to kill you, act first and kill him.” 
           (Rambam Hilkhot Rotzaich V’Shmirat Ha’Nefesh 10-11)
1. What right does Judaism secure for home owners? 

2. What is still left ambiguous here? 

B. Self-Protection 
	Devarim 4:15

But you shall greatly beware for your souls (guard/protect your lives), for you did not see any likeness on the day Hashem spoke to you at Horeb (Mt. Sinai), from the midst of the fire. 


	דברים פרק ד
 (טו) וְנִשְׁמַרְתֶּם מְאֹד לְנַפְשֹׁתֵיכֶם כִּי לֹא רְאִיתֶם כָּל תְּמוּנָה בְּיוֹם דִּבֶּר יְקֹוָק אֲלֵיכֶם בְּחֹרֵב מִתּוֹךְ הָאֵשׁ:



1. Should protection of one’s own life be the ultimate priority at all times? 

	רמב"ן בראשית פרק ד
  אבל הנראה בעיני, כי היה למך איש חכם מאד בכל מלאכת מחשבת, ולמד לבנו הבכור ענין המרעה כפי טבעי הבהמות, ולמד את השני חכמת הנגון, ולמד את השלישי ללטוש ולעשות חרבות ורמחים וחניתות וכל כלי המלחמה. והיו נשיו מתפחדות שלא יענש, כי הביא החרב והרציחה בעולם, והנה הוא תופש מעשה אבותיו בידו, כי הוא בן המרצח הראשון, וברא משחית לחבל. והוא אמר להן אני לא הרגתי איש לפצעים ולא ילד לחבורות כאשר עשה קין, ולא יענישני השם, אבל ישמרני מן ההריגה יותר ממנו. והזכיר כן לומר, כי לא בחרב וחנית יכול אדם להרוג בפצעים וחבורות, שימית במיתה רעה יותר מן החרב, ואין החרב גורם הרציחה, ואין על העושו חטא:
    


II. Security precautions taken with one’s property

	Deuteronomy 22:8 

If you build a new house, you shall make a fence for your roof, so that you will not place blood in your house if a fallen one falls from it. 
	דברים פרק כב
  (ח) כִּי תִבְנֶה בַּיִת חָדָשׁ וְעָשִׂיתָ מַעֲקֶה לְגַגֶּךָ וְלֹא תָשִׂים דָּמִים בְּבֵיתֶךָ כִּי יִפֹּל הַנֹּפֵל מִמֶּנּוּ: ס


Rambam Hilkhot Rotzeiach 11:1-5 – Maimonides extends this to other unsafe things owned in the modern era (swimming pool, tall stairway). 
1. What responsibilities come with ownership? 

2. What are some requirements that should accompany gun ownership? 

       Creating a Stumbling Block for Others
	Leviticus 19:14

You shall not curse the deaf, and you shall not place a stumbling block (something dangerous) before the blind; you shall fear your G-d – I am Hashem. 


	ויקרא פרק יט
  (יד) לֹא תְקַלֵּל חֵרֵשׁ וְלִפְנֵי עִוֵּר לֹא תִתֵּן מִכְשֹׁל וְיָרֵאתָ מֵּאֱלֹהֶיךָ אֲנִי יְקֹוָק:


1. What are some stumbling blocks that could be created by gun ownership?

2. Should a gun owner be required to receive training on how to properly handle a gun? 

3. Should the owner be made aware of all of the U.S. self-defense laws? 

Exodus 20: 13

Don’t murder :                 לא תרצח


1. What do you think of the consequentialist argument that the primary concern should be to which policy reduces death/murder more? 

	Shulchan Aruch (Choshen Mishpat427:8) 

And for every stumbling block that is a danger to someone’s life, there is a positive commandment to remove it and to destroy it from among us and to take good caution; as it says: “You shall guard your lives,” (Deuteronomy 4:9). And if you don’t remove the stumbling block that brings danger you have neglected a positive mitzvah. 


	שולחן ערוך חושן משפט סימן תכז
  סעיף ח
וכן כל מכשול שיש בו סכנת נפשות, מצות עשה להסירו ולהשמר ממנו ולהזהר בדבר יפה, ו] שנאמר: השמר לך ושמור נפשך (דברים ד, ט). ז] ואם לא הסיר והניח המכשולות המביאים לידי סכנה ביטל מצות עשה }


	
	


III. Weapons (swords): Are the ornamental or instrumental? 
	Shabbat 63a – Mishnah 


A man must not go out with a sword, bow, shield, lance, or spear; and if he goes out, he incurs a sin-offering. Rabbi Eliezer said: They are ornaments for him. But the sages maintain they are merely shameful, for it is said, and they shall beat their swords into plowshares, and their spears into pruning hooks: Nation shall not lift sword up against nation, neither shall they learn war any more. A knee-band is clean, and one may go out with it on the Sabbath; ankle-chains are unclean, and one may not go out with them on the Sabbath. 


	תלמוד בבלי מסכת שבת דף סג עמוד א
  משנה. לא יצא האיש לא בסייף ולא בקשת, ולא בתריס, ולא באלה, ולא ברומח, ואם יצא - חייב חטאת. רבי אליעזר אומר: תכשיטין הן לו, וחכמים אומרים: אינן אלא לגנאי, שנאמר: +ישעיהו ב+ וכתתו חרבותם לאתים וחניתותיהם למזמרות ולא ישא גוי אל גוי חרב ולא ילמדו עוד מלחמה. בירית - טהורה, ויוצאין בה בשבת. כבלים - טמאים, ואין יוצאין בהן בשבת.   
  גמרא. מאי באלה? - קולפא.   



1. Rabbi Eliezer argues that weapons are ornamental. The Sages argue that they are objects of disgrace. What is this argument about? 
2. What would these 2 positions argue about gun rights? 

IV. Nezikin (Damages) 
	Bava Kama 10a

(In some ways) Fire is more stringent than pit. And (in some ways) the pit is more stringent than the fire. A pit from it’s inception is more prone to damage and if the owner entrusted the pit to a deaf-mute, mentally unstable individual, or minor, (the owner) is liable, which isn’t true for fire. In other ways, fire is more stringent than pit sicne the way of fire is to cause go out and cause damage and it is muad to consume both thigns that are fit for it and things that are not. This is not the case for the pit.  
	. 

תלמוד בבלי מסכת בבא קמא דף י עמוד א
חומר באש מבבור, וחומר בבור מבאש; חומר בבור מבאש, שתחילת עשייתו לנזק, מסרו לחרש שוטה וקטן - חייב, משא"כ באש; חומר באש מבבור, שהאש דרכה לילך ולהזיק, ומועדת לאכול בין דבר הראוי לה ובין דבר שאינו ראוי לה, מה שאין כן בבור



“The rigorousness of the rule in case of the pit, which is made originally to do damage, lies in that one is responsible if he entrusted it to a deaf man, minor, or fool, which is not so in case of fire, and the more rigorousness is in the case of fire, which has in its nature to move and to do damage, and is considered noxious in that it consumes everything whether fit or unfit for it, which is not so in the case of the pit.” 
1. What is the difference in responsibility of damanges in the case of the digger of a pit versus the creator of a fire? 

2. How could these paradigms be extended to a gun? 
V. Prohibition of Selling Weapons to Thieves or Idolaters 
תלמוד בבלי מסכת עבודה זרה דף טו עמוד ב
א"ר דימי בר אבא: כדרך שאסור למכור לעובד כוכבים, אסור למכור ללסטים ישראל. ה"ד? אי דחשיד דקטיל, פשיטא, היינו עובד כוכבים! ואי דלא קטיל, אמאי לא? לעולם דלא קטיל, והב"ע - במשמוטא, דזימנין דעביד לאצולי נפשיה. תנו רבנן: אין מוכרין להן תריסין, וי"א: מוכרין להן תריסין. מ"ט? אילימא משום 
דמגנו עלייהו, אי הכי, אפילו חיטי ושערי נמי לא! אמר רב:
תלמוד בבלי מסכת עבודה זרה דף טז עמוד א
אי אפשר ה"נ. איכא דאמרי: תריסין היינו טעמא דלא, דכי שלים זינייהו קטלי בגוייהו. ויש אומרים: מוכרים להם תריסין, דכי שלים זינייהו מערק ערקי. אמר רב נחמן אמר רבה בר אבוה: הלכה כיש אומרים.
Avodah Zara 15b 

R. Dimi b. Abba said: Just as it (a weapon) is forbidden to sell to an idolater, so it is forbidden to sell to a robber who is an Israelite. What are the circumstances? If he is suspected of murder, then it is quite plain; he is the same as an idolater! If [on the other hand] he has never committed murder, why not [sell them to him]? — It refers indeed to one who has not committed murder; but we may be dealing here with a cowardly thief who is apt at times [when caught] to save himself [by committing murder]. 

Our Rabbis taught: It is forbidden to sell them shields; some say, however, that shields may be sold to them. What is the reason [for this prohibition]? Shall we say, Because they protect them? In that case even wheat or barley should likewise not [be sold to them]— Said Rav: 

If it is possible, these, too, should not. There are some who say that the reason for not permitting [the sale of] shields is this: When they have no weapons left, they might use these for killing [in battles]. But there are others who say that shields may be sold to them, for when they have no more weapons they run away. Said R. Nahman in the name of Rabbah b. Abbuha: The halachah is with 'the Others'. 

1. When should the modern gun be viewed as a sword or as a shield? 
2. How/Why do we distinguish between the idolater and the person who is more trusted? 

. רמב"ם הלכות רוצח ושמירת הנפש פרק יב
הלכה י"ב
אסור למכור לגוים כל כלי המלחמה ואין משחיזין להם את הזיין ואין מוכרין להן לא סכין ולא קולרין ולא כבלים ולא שלשלאות של ברזל ולא עששיות של ברזל הינדואה ולא דובים ואריות ולא כל דבר שיש בו נזק לרבים אבל מוכרין להן תריסין שאינן אלא להגן.
הלכה י"ג
וכשם שאסרו למכור לגוי כך אסרו למכור לישראל שמוכר לגוי, ומותר למכור הזיין לחיל של בני המדינה מפני שהן מגינין על ישראל.
הלכה י"ד
כל שאסור למכור לגוי אסור למכור לישראל שהוא ליסטיס, מפני שנמצא מחזק ידי עובר עבירה ומכשילו, וכן כל המכשיל עור בדבר והשיאו עצה שאינה הוגנת או שחיזק ידי עוברי עבירה שהוא עור ואינו רואה דרך האמת מפני תאות לבו הרי זה עובר בלא תעשה שנ' ולפני עור לא תתן מכשול. הבא ליטול ממך עצה תן לו עצה ההוגנת לו.
Maimonides (Mishneh Torah, Laws of a Murderer 12::12) writes: “It is forbidden to sell heathens weapons of war. Nor is it permitted to sharpen their spears, or to sell them knives, manacles, iron chains, bears, lions, or any object which can endanger the public; but it is permitted to sell them shields which are only for defense.”
Shulchan Aruch, Yoreh Deah:  151:5-6

שולחן ערוך יורה דעה סימן קנא
  סעיף ה
יג אין מוכרים להם ולא לישראל החשוד למכור להם, ולא לישראל לסטים, דבר שיש בו נזק לרבים כגון דובים ואריות, ולא שום כלי זיין ולא סדן. (שטא"ק בלשון אשכנז כן פירש רש"י בעבודה זרה דף ט"ו), ולא כבלים וקולרין (פירוש מענין ויתנוהו בסוגר (יחזקאל יט, ט) ויהבוהו בקולרין) (פירוש ברזל סביב הצואר) ושלשלאות של ברזל, ואפילו עשת של ברזל; ולא משחיזים להם כלי זיין; ולא בונים להם מקום שדנים בו בני אדם.   
    סעיף ו
היו ישראל שוכנים בין עובדי כוכבים וכרתו להם ברית, מותר למכור כלי זיין לעבדי המלך וגייסותיו, מפני שעושים עמהם מלחמה עם צרי המדינה, להצילה, ונמצאו מגינים עליהם, שהרי הם שרויים בתוכה.   
“A midrashic text from Bereshit Rabbah (21:13) condemns a land filled with weaponry: ‘The Rabbis, commenting on the words: ‘God placed at the East of the Garden of Eden the Cherubim and the flaming sword’ say: ‘At the East of the Garden of Eden at the very spot where stood the Cherubim with the flaming sword – there was Gehenna (Hell) created.’” 
(Kate Bigam: The Jewish Case for Gun Control: June 27th, 2008) 
VI.    Rabbi J. David Bleich, Rosh Kollel at YU
“Jewish law recognizes that indiscriminate sale of weapons cannot fail to endanger the public. The daily newspaper confirms this deep-seated distrust far more often than is necessary. As the bearers of an ageless moral code, Jews ought to be in the vanguard of those seeking to impress upon our legislators that handguns are indeed “stumbling blocks” which must not fall into the hands of the “blind.” Criminals do commit crimes, and it is precisely because “morally blind” criminals are disposed to crime that Judaism teaches that it is forbidden to provide them with the tools of their trade.” 
Samuel 25 : 13: “And David said unto his men, Gird ye on every man his sword. And they girded on every man his sword; and David also girded on his sword: and there went up after David about four hundred men; and two hundred abode by the stuff.”   

1. If they girded, does this mean that only had a need for weapons during times of war because he might be called to defend the land and people? 
2. Do we live in that context? 

                     Stanley Fish 
July 6, 2008,  6:28 pm 

What Did the Framers Have in Mind?
Tags: intentionalism, second amendment, Supreme Court
Whatever side of the Second Amendment controversy you may be on, the clear winner in District of Columbia v. Heller (striking down a Washington, D.C., ban on hand guns) was intentionalism, the thesis that a text means what its author or authors intend. 

The text in dispute is 27 words long, and it is cited in the opening pages of each of the three opinions: “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear arms, shall not be infringed.” None of the words in this sentence is esoteric and the syntax is straightforward; but if textual simplicity were sufficient to determine meaning, there would be no reason for 157 pages of close legal and linguistic argument.

What are the justices arguing about? A lot – the meaning of words, the significance of documents contemporary to the framing of the amendment, debates at constitutional conventions, regulations adopted or not adopted by various states, the Court’s own precedents – but basically the argument is about what the framers had in mind. As Justice Antonin Scalia, writing for the majority, observes, “The two sides in the case have set out very different interpretations of the amendment.” 

But the two sides do not proceed from different theories of interpretation. Both agree that the task is to read the amendment in the light of the purpose the framers would have had in writing it. They disagree about what that purpose was, and the materials they cite are meant to establish a purpose so firmly that in the light of it the words of the amendment will have one and only one obvious meaning.

For Scalia, that meaning is that Americans have “an individual right to possess a firearm unconnected with service in a militia, and to use that arm for traditionally lawful purposes, such as self-defense within the home.” For Justice John Paul Stevens, the Second Amendment “was adopted to protect the right of the people of each of the several states to maintain a well-regulated militia,” and he finds no “evidence supporting the view that the amendment was intended to limit the power of Congress to regulate the civilian uses of weapons.” 

The evidence that might satisfy Stevens will not be found in the amendment itself, for as the opinions amply demonstrate, the 27 words can be made to bear either interpretation. Does the first clause of the amendment govern the second, propositional, clause and constrain its meaning (it is only in relation to the desire to maintain a healthy militia that the right to bear arms is asserted)? Or does the first clause only establish a general, pre-existent condition that does not direct the application of the second?

Scalia, who holds the latter view, declares that “ a prefatory clause does not limit or expand the scope of the operative clause.” But in fact it sometimes does and it sometimes doesn’t. A formal, grammatical analysis will no more settle the matter than will a lexical analysis. Only by putting a background intention firmly in place can one stabilize a text that (like all texts) varies with the purpose assigned to it. That is why each side hears the other’s interpretation as “grotesque” or “strained.” Reading within different assumptions of the framers’ intention, they see different texts and cannot understand how anyone could miss what is to each of them so differently clear. Scalia confidently concludes that nothing in the Court’s precedents “forecloses our adoption of the original understanding of the Second Amendment,” and he is sure he knows what that understanding was. 

Stevens just as strongly believes that the evidence he marshals “sheds revelatory light on the purpose of the amendment” and that he too knows what that purpose (and therefore the amendment’s meaning ) was. And yet, while the two jurists come to different interpretive conclusions, they are playing the same interpretive game, the game of trying to figure out what the authors of the amendment intended by its words.

For a large part of his separate dissenting opinion, Justice Stephen G. Breyer seems to be playing another game. He is less concerned with intention and purpose than with the problems faced by crime-ridden urban areas. His question, at least at first, is not How can we be true to the framers’ intention? but How can we read the amendment in a way that furthers our efforts to deal with a serious social problem? He wants to focus on “the practicalities, the statute’s rationale, the problems that called it into being, its relationship to those objectives – in a word, the details.” He identifies as the statute’s “basic objective” the saving of lives and he cites statistics that establish, he believes, a strong correlation between the availability of hand guns and crime. Handguns, he observes, “are involved in a majority of firearms deaths and injuries in the United States.” And they are also, he declares, “a very popular weapon among criminals.” He puts particular weight on a report from a congressional committee that found handguns “to have a particularly strong link to undesirable activities in the District’s exclusively urban environment.”

If that were all there was to Breyer’s opinion, it would be vulnerable to Scalia’s retort that even if “gun violence is a serious problem,” no mere sociological finding authorizes or obligates the Court “to pronounce the Second Amendment extinct.” Where’s the link to what the Constitution says?

Breyer claims to find it in the phrase “exclusively urban environment,” which allows him to ground his support of the statute in what at least looks like an intentionalist argument. The reasoning is somewhat convoluted because it relies on a negative. The problem the statute is intended to redress, he says, is largely urban; but in thinking about the Second Amendment, the framers would have been “unlikely… to have thought of a right to keep loaded handguns in homes to confront intruders in urban settings,” if only because in the America they knew there were no urban settings. Therefore they couldn’t have had the intention to disallow a regulation of a kind they could not have contemplated. 

Whether or not this argument is persuasive as an account of the framers’ intention (and it wasn’t persuasive to five of Breyer’s brethren), its intention is clear – to allow Breyer to present himself as an intentionalist. 

In the end, what we have in District of Columbia v. Heller is a unanimous decision. The vote is 5-to-4 on the interpretation of the amendment’s intention, but it’s 9-to-0 on the specification of intention as the interpreter’s task.

