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  מדרש תנחומא (בובר) פרשת במדבר סימן כז


From Wikipedia, the free encyclopedia

Copyright is a legal concept, enacted by most governments, giving the creator of an original work exclusive rights to it, usually for a limited time. Generally, it is "the right to copy", but also gives the copyright holder the right to be credited for the work, to determine who may adapt the work to other forms, who may perform the work, who may financially benefit from it, and other, related rights. It is an intellectual property form (like the patent, the trademark, and the trade secret) applicable to any expressible form of an idea or information that is substantive and discrete. 
Copyright initially was conceived as a way for government to restrict printing; the contemporary intent of copyright is the promoting the creation of new works by giving authors control of and profit from them. Copy rights have been internationally standardised, lasting between fifty to a hundred years from the creator's death, or a finite period for anonymous or corporate creations; some jurisdictions have required formalities to establishing copyright, most recognize copyright in any completed work, without formal registration. Generally, copyright is enforced as a by civil matter, though some jurisdictions do apply criminal sanctions.

Most jurisdictions recognize copyright limitations, allowing "fair" exceptions to the creator's exclusivity of copyright, and giving users certain rights. The development of digital media and computer network technologies have prompted reinterpretation of these exceptions, introduced new difficulties in enforcing copyright, and inspired additional challenges to copyright law's philosophic basis. Simultaneously, businesses with great economic dependence upon copyright have advocated the extension and expansion of their copy rights, and sought additional legal and technological enforcement.

A brief intro to copyright
- by Brad Templeton


This document is here because many people read my original article on copyright myths without knowing very much about what copyright is to begin with. This article is not about to teach you all about copyright, though there are some decent sites out there with lots of details, including: 

· U.S. Library of Congress copyright site. 

· Australian Copyright Site. 

· Canadian Copyright Info. 

· The Copyright Website by Benedict O' Mahoney, another lawyer I've worked with. 

The Basics

Copyright law secures for the creator of a creative effort the exclusive right to control who can make copies, or make works derived from the original work. There are a lot of subtleties and international variations but that's the gist of it. If you create something, and it fits the definition of a creative work, you get to control who can make copies of it and how they make copies, with some important exceptions. 

You can also sell or licence this right, or, if you do the work for somebody who hired you to do it, they buy this right in advance. 

Creative Work

The first big issue involves defining what it is to make a creative work. The law requires that it exist in some tangible form -- it can't just be in your head or sailing through the ether, it has to be on disk, paper, carved in stone (sculpture) or the like. It has to be creative (that's a tough one for lawyers to define) and that means it can't just be factual data. But most things you write in English (or C++) are going to be creative works, plus anything you photograph or sculpt or draw or record. (What you say isn't copyrighted until it's put onto tape -- it has to be in tangible form.) Anything you write and post to USENET is almost certainly a creative, copyrightable work. Anything you post-process with a computer (like object code) is a derivative work, still copyrighted. 

You can also do creative editing or collecting work. So that while facts can't be copyrighted, clever, creative organization of the facts can be. This is called a compilation copyright and it's somewhat complex. 

There are some specific exceptions in some countries. Fonts as printed on paper can't be copyrighted for historical reasons. Nothing done by the U.S. government can be copyrighted inside the USA. 

And of course you can't copyright something somebody else did without their permission, or derive your work from their work. 

Making copies

In its simplest form making copies is making copies. Computers have added some recent complications, like the temporary copies in packet buffers or on screens, and copies left on backup tape. But you can go pretty far by assuming that just about any computerized operation on a work involves copying it. 

And simply, the copyright holder gets to say if you can do this. But that's where it all gets modified by the issues of ... 

Commerce

Most of copyright has to do with commerce. In fact, one major reason it's there is that most people believe that if you let people have copyrights and make money from them, it strongly encourages the creation and productive exploitation of creative works, which is a good thing in most people's book. Copyright is also about control of one's creations -- particularly in most non-U.S. countries which explicitly recognize "moral copyrights." 

But still, commerce is king. So while a copyright holder can stop you from copying something, usually they would much rather find some way to charge you for copying it. So while some worry that copyright can give rather strong powers to the author, the truth is that the market brings it all into balance. 

It also means that to be enforced, copyrights have to have some commercial value. Nobody sane is going to file lawsuits over things like ordinary e-mail messages and USENET postings that have minimal commercial value, if any. You should, however, try to comply with the wishes of authors. 

You also have to watch it on USENET and the web. These are no longer tiny places. Posting here is honest-to-goodness publication, sometimes to an audience of hundreds of thousands if not millions. You can seriously damage the commercial value of something by giving it free to such a large audience, all with the touch of a button. 

Fair Use / Fair Dealing

There is a complex doctrine associated with copyright law which allows certain types of copying without permission in areas where it is felt that some more important social principles would be violated otherwise. 

The "fair use" doctrine (fair dealing in Canada and some other nations) in its purest form, lets a film critic include a clip from a film in her review to illustrate a point. Since negative critics would never get permission to do this, the fair use exemption exists to stop copyright law from being used to stifle criticism. 

This means that if you are doing things like comment on a copyrighted work, making fun of it, teaching about it or researching it, you can make some limited use of the work without permission. For example you can quote excerpts to show how poor the writing quality is. You can teach a course about T.S. Eliot and quote lines from his poems to the class to do so. Some people think fair use is a wholesale licence to copy if you don't charge or if you are in education, but it isn't. If you want to republish other stuff without permission and think you have a fair use defence, you should read the more detailed discussions of the subject you will find through the links above. 

Fair Use has also seen some expansion in recent days, to things like time-shifting video recordings, computer backups, space-shifting media files and more. 

To use the net

There's a pretty simple rule when it comes to the net. If you didn't write it, and you want to reproduce it, ask the creator, or assertain that it meets the complex public domain rules if it's pretty old. Most people don't really need to know much more than this. If you do, check the other documents. 

Some legal basics

Under the Berne copyright convention, which almost all major nations have signed, every creative work is copyrighted the moment it is fixed in tangible form. No notice is necessary, though it helps legal cases. No registration is necessary, though it's needed later to sue. The copyright lasts until 70 years after the author dies. Facts and ideas can't be copyrighted, only expressions of creative effort. 



Now you can go back and read my article on the common copyright myths to learn the things people often get wrong when interacting with copyright on the net. 

10 Big Myths about copyright explained
An attempt to answer common myths about copyright seen on the net and cover issues related to copyright and USENET/Internet publication.

- by Brad Templeton 

Note that this is an essay about copyright myths. It assumes you know at least what copyright is -- basically the legal exclusive right of the author of a creative work to control the copying of that work. If you didn't know that, check out my own brief introduction to copyright for more information. Feel free to link to this document, no need to ask me. Really, NO need to ask. 

1) "If it doesn't have a copyright notice, it's not copyrighted." 

This was true in the past, but today almost all major nations follow the Berne copyright convention. For example, in the USA, almost everything created privately and originally after April 1, 1989 is copyrighted and protected whether it has a notice or not. The default you should assume for other people's works is that they are copyrighted and may not be copied unless you know otherwise. There are some old works that lost protection without notice, but frankly you should not risk it unless you know for sure. 

It is true that a notice strengthens the protection, by warning people, and by allowing one to get more and different damages, but it is not necessary. If it looks copyrighted, you should assume it is. This applies to pictures, too. You may not scan pictures from magazines and post them to the net, and if you come upon something unknown, you shouldn't post that either. 

The correct form for a notice is: 


"Copyright [dates] by [author/owner]"

You can use C in a circle © instead of "Copyright" but "(C)" has never been given legal force. The phrase "All Rights Reserved" used to be required in some nations but is now not legally needed most places. In some countries it may help preserve some of the "moral rights." 

2) "If I don't charge for it, it's not a violation." 

False. Whether you charge can affect the damages awarded in court, but that's main difference under the law. It's still a violation if you give it away -- and there can still be serious damages if you hurt the commercial value of the property. There is a USA exception for personal copying of music, which is not a violation, though courts seem to have said that doesn't include widescale anonymous personal copying as Napster. If the work has no commercial value, the violation is mostly technical and is unlikely to result in legal action. Fair use determinations (see below) do sometimes depend on the involvement of money. 

3) "If it's posted to Usenet it's in the public domain." 

False. Nothing modern and creative is in the public domain anymore unless the owner explicitly puts it in the public domain(*). Explicitly, as in you have a note from the author/owner saying, "I grant this to the public domain." Those exact words or words very much like them. 

Some argue that posting to Usenet implicitly grants permission to everybody to copy the posting within fairly wide bounds, and others feel that Usenet is an automatic store and forward network where all the thousands of copies made are done at the command (rather than the consent) of the poster. This is a matter of some debate, but even if the former is true (and in this writer's opinion we should all pray it isn't true) it simply would suggest posters are implicitly granting permissions "for the sort of copying one might expect when one posts to Usenet" and in no case is this a placement of material into the public domain. It is important to remember that when it comes to the law, computers never make copies, only human beings make copies. Computers are given commands, not permission. Only people can be given permission. Furthermore it is very difficult for an implicit licence to supersede an explicitly stated licence that the copier was aware of. 

Note that all this assumes the poster had the right to post the item in the first place. If the poster didn't, then all the copies are pirated, and no implied licence or theoretical reduction of the copyright can take place. 

(*) Copyrights can expire after a long time, putting something into the public domain, and there are some fine points on this issue regarding older copyright law versions. However, none of this applies to material from the modern era, such as net postings. 

Note that granting something to the public domain is a complete abandonment of all rights. You can't make something "PD for non-commercial use." If your work is PD, other people can even modify one byte and put their name on it. 

4) "My posting was just fair use!" 

See other notes on fair use for a detailed answer, but bear the following in mind: 

The "fair use" exemption to (U.S.) copyright law was created to allow things such as commentary, parody, news reporting, research and education about copyrighted works without the permission of the author. That's vital so that copyright law doesn't block your freedom to express your own works -- only the ability to appropriate other people's. Intent, and damage to the commercial value of the work are important considerations. Are you reproducing an article from the New York Times because you needed to in order to criticise the quality of the New York Times, or because you couldn't find time to write your own story, or didn't want your readers to have to register at the New York Times web site? The first is probably fair use, the others probably aren't. 

Fair use is generally a short excerpt and almost always attributed. (One should not use much more of the work than is needed to make the commentary.) It should not harm the commercial value of the work -- in the sense of people no longer needing to buy it (which is another reason why reproduction of the entire work is a problem.) Famously, copying just 300 words from Gerald Ford's 200,000 word memoir for a magazine article was ruled as not fair use, in spite of it being very newsworthy, because it was the most important 300 words -- why he pardoned Nixon. 

Note that most inclusion of text in followups and replies is for commentary, and it doesn't damage the commercial value of the original posting (if it has any) and as such it is almost surely fair use. Fair use isn't an exact doctrine, though. The court decides if the right to comment overrides the copyright on an individual basis in each case. There have been cases that go beyond the bounds of what I say above, but in general they don't apply to the typical net misclaim of fair use. 

The "fair use" concept varies from country to country, and has different names (such as "fair dealing" in Canada) and other limitations outside the USA. 

Facts and ideas can't be copyrighted, but their expression and structure can. You can always write the facts in your own wordsthough 

See the DMCA alert for recent changes in the law. 

5) "If you don't defend your copyright you lose it." -- "Somebody has that name copyrighted!" 

False. Copyright is effectively never lost these days, unless explicitly given away. You also can't "copyright a name" or anything short like that, such as almost all titles. You may be thinking of trade marks, which apply to names, and can be weakened or lost if not defended. 

You generally trademark terms by using them to refer to your brand of a generic type of product or service. Like a "Delta" airline. Delta Airlines "owns" that word applied to air travel, even though it is also an ordinary word. Delta Hotels owns it when applied to hotels. (This case is fairly unusual as both are travel companies. Usually the industries are more distinct.) Neither owns the word on its own, only in context, and owning a mark doesn't mean complete control -- see a more detailed treatise on this law for details. 

You can't use somebody else's trademark in a way that would steal the value of the mark, or in a way that might make people confuse you with the real owner of the mark, or which might allow you to profit from the mark's good name. For example, if I were giving advice on music videos, I would be very wary of trying to label my works with a name like "mtv." :-) You can use marks to critcise or parody the holder, as long as it's clear you aren't the holder. 

6) "If I make up my own stories, but base them on another work, my new work belongs to me." 

False. U.S. Copyright law is quite explicit that the making of what are called "derivative works" -- works based or derived from another copyrighted work -- is the exclusive province of the owner of the original work. This is true even though the making of these new works is a highly creative process. If you write a story using settings or characters from somebody else's work, you need that author's permission. 

Yes, that means almost all "fan fiction" is arguably a copyright violation. If you want to publish a story about Jim Kirk and Mr. Spock, you need Paramount's permission, plain and simple. Now, as it turns out, many, but not all holders of popular copyrights turn a blind eye to "fan fiction" or even subtly encourage it because it helps them. Make no mistake, however, that it is entirely up to them whether to do that. 

There is a major exception -- criticism and parody. The fair use provision says that if you want to make fun of something like Star Trek, you don't need their permission to include Mr. Spock. This is not a loophole; you can't just take a non-parody and claim it is one on a technicality. The way "fair use" works is you get sued for copyright infringement, and you admit you did copy, but that your copying was a fair use. A subjective judgment on, among other things, your goals, is then made. 

However, it's also worth noting that a court has never ruled on this issue, because fan fiction cases always get settled quickly when the defendant is a fan of limited means sued by a powerful publishing company. Some argue that completely non-commercial fan fiction might be declared a fair use if courts get to decide. You can read more 

7) "They can't get me, defendants in court have powerful rights!" 

Copyright law is mostly civil law. If you violate copyright you would usually get sued, not be charged with a crime. "Innocent until proven guilty" is a principle of criminal law, as is "proof beyond a reasonable doubt." Sorry, but in copyright suits, these don't apply the same way or at all. It's mostly which side and set of evidence the judge or jury accepts or believes more, though the rules vary based on the type of infringement. In civil cases you can even be made to testify against your own interests. 

8) "Oh, so copyright violation isn't a crime or anything?" 

Actually, in the 90s in the USA commercial copyright violation involving more than 10 copies and value over $2500 was made a felony. So watch out. (At least you get the protections of criminal law.) On the other hand, don't think you're going to get people thrown in jail for posting your E-mail. The courts have much better things to do. This is a fairly new, untested statute. In one case an operator of a pirate BBS that didn't charge was acquited because he didn't charge, but congress amended the law to cover that. 

9) "It doesn't hurt anybody -- in fact it's free advertising." 

It's up to the owner to decide if they want the free ads or not. If they want them, they will be sure to contact you. Don't rationalize whether it hurts the owner or not, ask them. Usually that's not too hard to do. Time past, ClariNet published the very funny Dave Barry column to a large and appreciative Usenet audience for a fee, but some person didn't ask, and forwarded it to a mailing list, got caught, and the newspaper chain that employs Dave Barry pulled the column from the net, pissing off everybody who enjoyed it. Even if you can't think of how the author or owner gets hurt, think about the fact that piracy on the net hurts everybody who wants a chance to use this wonderful new technology to do more than read other people's flamewars. 

10) "They e-mailed me a copy, so I can post it." 

To have a copy is not to have the copyright. All the E-mail you write is copyrighted. However, E-mail is not, unless previously agreed, secret. So you can certainly report on what E-mail you are sent, and reveal what it says. You can even quote parts of it to demonstrate. Frankly, somebody who sues over an ordinary message would almost surely get no damages, because the message has no commercial value, but if you want to stay strictly in the law, you should ask first. On the other hand, don't go nuts if somebody posts E-mail you sent them. If it was an ordinary non-secret personal letter of minimal commercial value with no copyright notice (like 99.9% of all E-mail), you probably won't get any damages if you sue them. Note as well that, the law aside, keeping private correspondence private is a courtesy one should usually honour. 

11)"So I can't ever reproduce anything?" 

Myth #11 (I didn't want to change the now-famous title of this article) is actually one sometimes generated in response to this list of 10 myths. No, copyright isn't an iron-clad lock on what can be published. Indeed, by many arguments, by providing reward to authors, it encourages them to not just allow, but fund the publication and distribution of works so that they reach far more people than they would if they were free or unprotected -- and unpromoted. However, it must be remembered that copyright has two main purposes, namely the protection of the author's right to obtain commercial benefit from valuable work, and more recently the protection of the author's general right to control how a work is used. 

While copyright law makes it technically illegal to reproduce almost any new creative work (other than under fair use) without permission, if the work is unregistered and has no real commercial value, it gets very little protection. The author in this case can sue for an injunction against the publication, actual damages from a violation, and possibly court costs. Actual damages means actual money potentially lost by the author due to publication, plus any money gained by the defendant. But if a work has no commercial value, such as a typical E-mail message or conversational USENET posting, the actual damages will be zero. Only the most vindictive (and rich) author would sue when no damages are possible, and the courts don't look kindly on vindictive plaintiffs, unless the defendants are even more vindictive. 

The author's right to control what is done with a work, however, has some validity, even if it has no commercial value. If you feel you need to violate a copyright "because you can get away with it because the work has no value" you should ask yourself why you're doing it. In general, respecting the rights of creators to control their creations is a principle many advocate adhering to. 

In addition, while quite often people make incorrect claims of "fair use" it is a still valid and important concept necessary to allow the criticism of copyrighted works and their creators through examples. It's also been extended to allow things like home recording of TV shows and moving music from CDs you own to your MP3 player. But please read more about it before you do it. 

http://www.nytimes.com/2007/12/20/technology/personaltech/20pogue-email.html?_r=2&8cir=&oref=slogin&emc=cir&pagewanted=print&oref=slogin
December 20, 2007

From the Desk of David Pogue

The Generational Divide in Copyright Morality 

By DAVID POGUE

I've been doing a good deal of speaking recently. And in one of my talks, I tell an anecdote about a lesson I learned from my own readers.

It was early in 2005, and a little hackware program called PyMusique was making the rounds of the Internet. PyMusique was written for one reason only: to strip the copy protection off of songs from the iTunes music store.

The program's existence had triggered an online controversy about the pros, cons and implications of copy protection. But to me, there wasn't much gray area. "To me, it's obvious that PyMusique is designed to facilitate illegal song-swapping online," I wrote. And therefore, it's wrong to use it.

Readers fired back with an amazingly intelligent array of counterexamples: situations where duplicating a CD or DVD may be illegal, but isn't necessarily *wrong.* They led me down a garden path of exceptions, proving that what seemed so black-and-white to me is a spectrum of grays.

I was so impressed that I incorporated their examples into a little demonstration in this particular talk. I tell the audience: "I'm going to describe some scenarios to you. 
Raise your hand if you think what I'm describing is wrong."

Then I lead them down the same garden path:

"I borrow a CD from the library. Who thinks that's wrong?" (No hands go up.)

"I own a certain CD, but it got scratched. So I borrow the same CD from the library and rip it to my computer." (A couple of hands.)

"I have 2,000 vinyl records. So I borrow some of the same albums on CD from the library and rip those."

"I buy a DVD. But I'm worried about its longevity; I have a three-year-old. So I make a safety copy."

With each question, more hands go up; more people think what I'm describing is wrong.

Then I try another tack:

"I record a movie off of HBO using my DVD burner. Who thinks that's wrong?" (No hands go up. Of course not; time-shifting is not only morally O.K., it's actually legal.)

"I *meant* to record an HBO movie, but my recorder malfunctioned. But my buddy recorded it. Can I copy his DVD?" (A few hands.)

"I meant to record an HBO movie, but my recorder malfunctioned and I don't have a buddy who recorded it. So I rent the movie from Blockbuster and copy that." (More hands.)

And so on.

The exercise is intended, of course, to illustrate how many shades of wrongness there are, and how many different opinions. Almost always, there's a lot of murmuring, raised eyebrows and chuckling.

Recently, however, I spoke at a college. It was the first time I'd ever addressed an audience of 100 percent young people. And the demonstration bombed.

In an auditorium of 500, no matter how far my questions went down that garden path, maybe two hands went up. I just could not find a spot on the spectrum that would trigger these kids' morality alarm. They listened to each example, looking at me like I was nuts.

Finally, with mock exasperation, I said, "O.K., let's try one that's a little less complicated: You want a movie or an album. You don't want to pay for it. So you download it."

There it was: the bald-faced, worst-case example, without any nuance or mitigating factors whatsoever.

"Who thinks that might be wrong?"

Two hands out of 500.

Now, maybe there was some peer pressure involved; nobody wants to look like a goody-goody. Maybe all this is obvious to you, and maybe you could have predicted it. But to see this vivid demonstration of the generational divide, in person, blew me away.  
I don't pretend to know what the solution to the file-sharing issue is. (Although I'm increasingly convinced that copy protection isn't it.) I do know, though, that the TV, movie and record companies' problems have only just begun. 
Right now, the customers who can't even *see* why file sharing might be wrong are still young. But 10, 20, 30 years from now, that crowd will be *everybody*. What will happen then?
CD Rental: Foolish or Insulting?

(From the website http://blogindm.blogspot.com/2006_09_01_archive.html cited on page 1



“New innovations”)

A reader sends in the "rental agreement" included with Mendy Wald's latest CD. Apparently, Wald's distributor, Aderet, is trying to portray the purchase of the CD as a rental instead of a sale subject to the terms listed. This seems dubious on both legal and Halachik grounds, especially, since it's unlikely that most purchasers will be aware of the terms at the time of purchase. And, the terms explicitly violate the Fair Use provisions of US copyright law.

Here are the terms, which are included in the CD's liner notes.




Here's the outside of the CD case:



Downloading/illegal distribution of music is wrong and needs to be addressed, but the music industry isn't served by schemes that make it look bad. This rental agreement is silly and is bad for our image. Does anyone honestly think that someone who is selling a hard drive full of copyrighted material will stop because of this rental agreement? 

It also insults the vast majority of honest purchasers. Does the industry really want to do that? Even when we address issues of piracy, we have to do it in a way that isn’t condescending or insulting to our listeners’ intelligence. One recent CD release included a video message against illegal duplication that, although it may not been intentional, was widely viewed as condescending. Is this really the way to go? 

Finally, I can't see a rationale for this scheme that doesn't either explicitly or implicitly say that Orthodox Jews as a community don't respect copyright law. IMO, this implication is a profound chillul Hashem.

The writer asserts that this is a "last resort" to get people who believe its "OK lehalacha" to stop doing this, but also mentions that there are "rabonim" who permit it. If these people's rabbis say its ok to distribute pirated music, how would a fake rental mitigate the problem? Aren't those rabbis likely to reject the rental on clear halachik grounds? Although those rabbis are wrong on the downloading, they'd be right with regard to this rental.

I'd be surprised if any posek would uphold a "rental" made without the "da'as" of the purchaser. In a letter to the industry posted on the above linked Hyde Park forum, Mendy Wald writes of an education campaign about this concept and asks the industry to support it financially. 

Here’s Wald’s missive: 

  Dear Friend   As we all know, the Jewish music business has been plagued with unauthorized copies. Many are copying & file  swapping etc. Especially lately, with the advent of MP3, where its very easy to transfer many songs in split seconds   Our livelihoods are at stake. I have been pondering how to tackle this for a very long time, & I'm sure everybody else  was also thinking, how to stop this robbery of our livelihoods   By the way, I just heard today, that there is a yungerman in Lakewood that transfers songs to IPOD for FREE. When  asked why, he said that Reb Dovid Cohen says its muttar. Whoever can do something about that, should do so  ASAP. Perhaps Reb Eli Cohen can help   Also, I was asked many times by customers that called Mostly Music, if they are allowed to transfer songs to their  friends IPODS. Many people really dont think that there is anything wrong with it. Thats why its so much more  important to counteract on this issue   I recently came across a Sefer by the title of Emek Hamishpat Volume 4 "Zechuyot Yotzrim" its a 500 page Sefer  detailing all the Shitos concerning copying. Anyway, there is a Nusach in that Sefer, that, according to the Mechaber  of that Sefer, Harav Yakov Avrohom Cohen, will prohibit copying according to ALL of the Rabbanim. [By the way, he  will be in New York in the next couple of days. If you want to contact him for any reason, I will get you his cell  number] I translated the nusach into English, so that we have it in both Loshon Hakodesh & English. Basically, its a  rental  agreement, not a sale   A product can be rented with any restrictions that the renter [in this case, the artists, or copyright holders] wants the  rental terms to be. Read the agreement & you will understand   see this link  http://www.shirulo.com/articals/art452/art452.asp   I think that its very important to get as many artists as possible to be part of this "Rental only" situation. On the new  CD's , we should have the Agreement in full on the inside, & on the back of the CD, a WARNING: This product is not  for sale. You can only rent this product as per the rental terms. Ask your store for a copy, or online at  www.mostlymusic.com/??????   On the older CD's, there should be a sticker with a similar message   We should also put up posters in all the streets & in all of the Jewish papers, about this new approach. I think that it  definitely will help to stop this problem. Even if it doesnt help all the way, it will nonetheless help in some way   If you have any suggestions, I'll be glad to implement them. We are also going to need some money to get the  message out. I am willing to help get this thing out to the street, but i also need your help. Let me know, how much  you want to contribute. I've already spoken to some newspapers about getting some free space to advertise & they  agreed   - Here is the language for the posters & ads -   No More Sales   The owners Jewish music & movies & computer programs are having a major problem. It is called file swapping or  copying - that is when someone emails or copies a song or file & gives it to a friend. Hundreds of thousands of  dollars are lost every year due to these unauthorized copies. We, the owners of these produts, make our parnassah  from these CD's, tapes, programs etc. Our livelihood is suffering in a very distinct manner   There are many who found Heteirim [Loopholes] to allow them to copy. First of all, according to most poskim copying  is not allowed at all. Harav Moshe Feinstein, Minchas Yitzchok, Harav Eliyashuv, Harav Wozner, Harav Fishel  Hershkowitz & many more [See the attached letters, see also the Sefer Emek  Hamishpat Vol. 4-Zchuyot Yotzrim - 500 pages] have ruled that copying is assur [forbidden]   Would you eat meat that according to most poskim is assur? Then, why would you want to play with Lo Sigzol?   We spoke to Rabbinical authorities about the copying problem & they came up with a nusach [agreement] to  which ALL Rabbinical authorities agree - it is a rental agreement- not a sale. This agreement allows the renter to  specify exactly what type of usage will be allowed by the renters.   This is going to be the ONLY way that we will distribute our music, movies & computer programs in the future

If the public is made aware of this rental concept, it might make some difference from a halachik perspective for buyers who are aware of it and accept the terms at the time of purchase, but if we're going to invest money and energy to educate people, why not educate instead about the illegality of downloading, the financial harm to the artists and producers, and the concept of supporting artists work by buying their music and attending their shows? Why invest all that effort to educate about a dubious rental concept instead?

There is a body of law related to music rights. There is a halachik concept that recognizes those rights. It's called "Dina D'malchusa." I'd suggest an education campaign around this topic instead. Of course, it would mean that the industry would have to acknowledge that the law and halacha do occasionally allow for copying/sharing music, something they’ve been misrepresenting. For example, it is clearly permissible for a purchaser to make a copy of a CD to play in their car, a right protected under US law, yet the industry likes to pretend that this is also impermissible. There are other scenarios as well that are likely permitted i.e. sharing mixtapes with friends.

(As a side benefit, encouraging the community to respect dina d’malchusa will have positive impact in other areas as well. It might even have a direct impact on the number of “heimishe” doing time in Otisville!)

Although the e-mailer above pegs the damage to the industry at "hundreds of thousands of dollars", it's unclear what the extent of the damage is. The only thing that's certain is that the J-music industry doesn't know either. To my knowledge, there has been no research into how widespread it is or what the losses to the JM industry are. Even the secular industry has no idea of their losses.

To take the example mentioned above, someone selling a hard drive with 5000 songs is clearly infringing. However, assuming an average of 10 songs per CD, are we really going to assert that all (any?) of the buyers would otherwise have purchased all 500 CD's? Clearly there is a loss of some sort of CD sales, but its hard to determine precisely what that damage is. 

And, although this isn't a justification, there is sometimes a positive benefit to the industry when some people discover artists through downloading/file sharing and then go out and buy their recordings and attend their concerts. Many secular bands offer free downloads for precisely this reason. It helps drive sales.

In short, an education campaign is a good idea, but it needs to be based around the law, not legal fictions that won’t hold up in court or beit din.

Additionally, the industry needs to arrive at the same realization the secular music industry has reached. Music downloading is here to stay. People have iPods and other mp3 players and want to listen to Jewish music on them. The best solution is for the JM industry to make their music easily available online for legitimate download. If they provide a simple, reliable way for people to download the tracks they’d like for a reasonable fee, then most people will pay for them. See Apple’s iTunes for exhibit A.

There are a few “heimish” download options available, but judging by comments posted by users on the Yahoo JM board over the past year, they are not consistently reliable. From the artists’ perspective, there are also potential reliability issues with regard to “heimishe” accounting for downloaded music.

I’d suggest a paradigm shift. Instead of attempting to keep it all in-house with proprietary copy protection schemes, players, and the like, JM distributors should reach an agreement with iTunes to distribute their music. The benefits far outweigh the negatives of doing it themselves. Apple's iTunes store sells copy protected tracks for $.99 per song. At that price, I believe most would pay rather than download. The artists and producers would be protected by having an external third-party handling the accounting.

Finally, an astute reader points out that if Aderet chooses to pursue this rental idea as a matter of policy, it leaves a great marketing opportunity for Sameach. Here’s the marketing slogan. “Sameach: when you buy music from us; its yours!” 

|| Hasidic Musician, 8:12 AM || link 




Thursday, September 14, 2006
 [כז] וידבר ה' אל משה ואל אהרן לאמר אל תכריתו את שבט משפחת הקהתי (במדבר ד יז יח), זש"ה אל תגזל דל כי דל הוא (משלי כב כב). אמר הקב"ה אל תגזל דל כי דל הוא, א"ר חזקיה ור' ירמיה בר אבא בשם ר' יוחנן, כל שאינו אומר דבר בשם אומרו, עליו הכתוב אומר אל תגזול דל כי דל הוא, וצריך אדם כשהוא שומע דבר, לומר אותו בשם אומרו, אפילו משלישי של הלכה, ששנו רבותינו אמר ר' נחום הלבלר מקובל אני מר' מייאשא שקיבל [מאבא שקיבלו מן הזוגות שקיבלו] מן הזקנים הלכה למשה מסיני. ומי שאינו אומר דבר בשם אומרו, עליו הכתוב אומר אל תגזל דל, וכל האומר דבר בשם אומרו מביא גאולה לעולם, ממי אתה למד מאסתר, ששמעה הדבר ממרדכי, ואמרה לאחשורוש, שנאמר ותאמר אסתר למלך בשם מרדכי (אסתר ב כב), על ידי כן זכתה שנגאלו ישראל על ידיה, הוי אם שמעת דבר הוי אומר בשם אומרו. 
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Friday, March 24, 2006 (from the blog “Chaptzem”)


Intellectual Property Rights in the Torah�According to Halacha there is no such thing as Intellectual Property Rights (IPR). There is one Halacha that is commonly quoted by Jewish music production companies in an erroneous attempt at backing up their claim that copying or downloading music is usser. This Halacha is 'Issur hasogas g'vul'. However, there is only one problem with that. The issur of 'Hasogas g'vul' pertains only to a person who is making money off of someone else's product by selling it to his potential customers. Therefore, someone that is merely copying, or even distributing to others, at no cost is actually not being oiver any issur at all. I have yet to find out in which Torah Mordechai Ben David and his ilk, or better yet, the Rabbonim in that blurry illegible p'sak din that was posted, have found that copying music is usser. The Jewish music industry has to understand that they are losing money, not because of downloading or copying, but rather because they have not produced anything of quality for years.








(Comment on “Chaptem” Post): R' Chaptem, Please do not take this personally, but you are incorrect on your assumption that it is permissable to duplicate CDs to distribute merely because you are not selling them. First of all, the international copyright that applies to music states: "WHAT IS COPYRIGHT? ...To distribute copies or phonorecords of the work to the public by sale or other transfer of ownership, or by rental, lease, or lending;" ( found here:http://www.copyright.gov/circs/circ1.html). The laws of Dina D'malchusa Dina should therefor apply to this rule, especially since it is for the general good of the country, and not some tyrannical rule. Secondly, Rav Moshe Feinstien in Teshuva clearly rules against duplicating tapes because of maasig g'vul (perhaps also because of ani hamihapech...); that you are denying potential sales to the rightful company (which worked on the music) by duplicating it- even if you distribute it for free. This teshuva is halacha l'maaseh according to many poskim including Rav Yisroel Belsky who is a talmid of R' Moshe and rules like this all the time. see: � HYPERLINK "http://www.daat.ac.il/daat/english /halacha/" ��http://www.daat.ac.il/daat/english /halacha/� schneider_1.htm for a comprehensive article about copying in halacha . 


Please do not pasken when you have no clue what you are talking about.





� HYPERLINK "http://blogindm.blogspot.com/2006_09_01_archive.html" ��http://blogindm.blogspot.com/2006_09_01_archive.html�		


Friday, September 15, 2006	(taken from the website/blog listed above)	


More CD Rental Mishegas


A music industry insider writes: here's the story about copying CDs. B"H most people don't copy and its enough that we write copyright or duplication is not permitted. unfortunately Hundreds of thousands of dollars a year is lost in this business because people copy download etc. because they say they bought it and they can do what they want with it they even have some "rabonim" to rely on in case u didn't know we (the business) recently busted (stopped not arrested) a guy selling a hard drive full of songs about 5000 songs for $50 there are many others doing this we are working to stop this but we cant stop them if people continue to buy from them so this rental agreement is basically a last resort to try to stop those people that still do it believing its ok lehalacha. Your quote, 


“The standard ‘All rights reserved. Unauthorized duplication is a 


violation of applicable laws.’ works fine.” is  unfortunately incorrect.�kesiva vechasima tova














